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S there are ſome plauſible Arguments in the- 
Pamphlet mentioned in my title page, 


who wiſh the happineſs of their Country, eſpecial- 
ly a free Country, to vindicate the Rights andImmu- 
nities of their Fellow - ſubjects; Thopeit will be thought 
excuſable in me to offer my Reaſons to the Publick, 


why I am not of Opinion with the Author of. that 
KR Pamphler, in relation to the demand lately made by 
| the Clergy of this Kingdom, of the Hibe of Agift- 


ment, Indoing of this, I ſhall endeayuor to pur- 
* | 


ty in general; and as it is the duty of all 


ſue 


” E ngland was introduced ere. 


140 


- 


{ue this Author A his ow Method, and ſhall ſub” 


mit what I have to ſay, not only to the Opinion of 


| Men learned in the Law, bur alſo to the Judgment 
and Obſervation of the reſt of Mankind: 


* 
* 


I don't think myſelf under any Obligation, or Ne- 
ceſſity, to maintain and juſtiſie all the Arguments 
and Reaſons in the Pamphlet, upon which the Au- 
thor of Property. Inviolable has made his Remarks. 


My principal Deſign is, to anſwer the Reaſons and 
Arguments of ihe Author of Property Inviolable, ſo 


far as they are pretended to be founded upon the 
Principles of the Common Law. ve Te 


And firſt, the Author ſays in Page 4. he will en- 


deavour to ſhew, that the Clergy of Ireland have an 


undoubted Right to the Tythe in Queſtion, both by 'the 


Common Law and the Statute Law; TI could have 


wiſhed the Author had firſt fairly ſtated the matter 


in Queſtion, that no Diſpute might ariſe about it. 
Itake it to be merely this, Y/hether in a County where 
no Tythes for dry. and barren Cattle” habe been paid 


within Time of Memory, and where the Clergy in that 


County, have had a ſufficient Maintenance, Time out of 
Mind, without receiving or demanding Agiſtment, ſuch 


@ Cuſtom or Uſage againſt the Payment of that Tythe be.. 


goad or not? 
This then being the 


xeſtion, r ſhall readily a- 


; * 


; 5 4 * * 


1 England by the Common Law there. But the Au, 
tber ſays in the ſame Page, that the Common Law of | 


England, by being introduced here, has utterly aboliſh 
ed the ancient Cuſtoms of Ireland; which is as much 
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as to ſay, we have no ancient Cuſtoms remaining in 
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Ireland, nor ever had, ſince ; the Common Law of 
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gree with the Author, . Tythe of Agiſtment-is due 
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1 fhall alſo agree with the Author, that the Cos- 
mon Law of England is become the Teſt of our Ju, 
dicial Reſolutions. Perhaps the Author will imagine, 


that by allowing this, I have allowed him all he 


wanted; but tho* the Common Law of England has 


been introduced into Ireland, yet I apprehend, the 


antient Cuſtoms of Ireland are not thereby deſtroyed. 
Fhe Statute Law of England was introduced into 
Treland by A& of Parliament at once, but the Com- 
mon Law of England was for many Years ſtruglin 
to be admitted here, before it was received; and 1 
believe the People of Ireland never intended to re- 
ceive it ſo far, as to deſtroy all their antient reaſona- 
ble Cuſtoms. And to give one Inſtance, in the place 
of many, the Cuſtom of paying the Fourth, and 
Eight Sheaf, is not deſtroyed in Ireland by the Intro. 
duction of the Common Law of England into Ire, 
land. 1 "IL AKT 50 


But ſays the Author, ſuch 4 Cuſtom of paying no 
Herbage, where there is otherwiſe a Provifion for the 
Parſon, would be againſt the Common Law in England, 
and therefore muſt be againft the Common Law in Ire. 
land. This he endeavours to prove from ſeveral 


Authorities, which I ſhall firſt take notice of as I 


go along, and then ſhall offer ſome Authorities in 
point againſt him, and leave the Determination to 
the Reader.. FF 


45 And firſt, the Author in Page 5. quotes the lear- 
ned Selden, who ſays, that ever fince the Parochial . 


Right of Tytbes was eſtabliſhed in Englaſd, which was 


done after the Conqueſt, the Laity have been beld inca- 
pable of being diſcharged of Tythes by Preſcription. 
Now this ſeems to ſhew, that the Laity might have 
been ſo diſcharged of Tythes before that time, and 
conſequently, they might have been ſo diſcharged | 
from Tythes by the * Law of England; for I 


w— 


r — - — — — = — — — 


| 8 9 W FTE 
apprehend the Reaſon of the Common Law of Eng- .- 
land was the ſame eight hundred Years ago as at 
this Day, tho' in many Inſtances it has been ſince. 
altered, and changed by Act of Parliament. But 
though we ſhould ſuppoſe, that before the Parochial 
ll Right of Tythes was eſtabliſhed, the Laity were held 
I" incapable of being diſcharged of Tythes in general by 
0 Preſcription, becauſe then the Clergy would have 
5 wanted a Subſiſtance; yet this will in no ſort prove 4 
/ that the Laih might not be fo; diſcharged of ſome 2 
'' particular Tythes, where there was; otherwiſe a Pro- 
* viſion ſufficient for the Clergy. But however that be, 
Mr. Selden has admitted, that before the Parochial 
Right of the Clergy to Tythes was eſtabliſhed, the 
Laity might preſcribe in paying no Hibes; otherwiſe, 7 
there was no occaſion for the Limitation of Time; 
and if there could have been ſuch a Preſcription, be- 
fore this Parochial Right was eſtabliſhed, I believe 
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| it will not be denied, but that it muſt have been by | 
| the Common Law of England. 3: by 1 

| | The next Authority 'D the B Mop of Wincheſter's . i 
| Caſe, 2 Coke fo. 44. introduced by the Author with 


this Obſervation, viz. An Author no way remarkable 
far being too great a Favourer of the Clergy; and I. 
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| cannot ſee why a Judge ſhould be too great a Fa- 
|| Vourer of any Sect or Profeſſion of Men whatſoever, 
1 But the Author has introduced my Lord. Coke, gi- 
* ving the Reaſon of the Common Law why the Lai- 

. ty ſhould not preſcribe in paying no Tythes. His 
5 Words are, The Law had great Policy herein, 
\F << for the decay of the Revenues. of Men of holy 
'Y Church, in the End will be the overthrow of the 


* << Service of God and his Religion. And again, 
F The Perſecutor ſpoiled Spiritual Perſons of their 
KF *© Revenues, and thereupon did follow. great Igno- 
| *© ranceof the true Religion and Service of God, 
and thereby great decay of the Chriſtian © * 
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4 « fon, for none will 3 e or their Sone, 


«© or any other whom they have in Charge, to jw 3 


ce ſtudy of Divinity, when they ſhall have, after 
| << Jong Pains andStudy, nothing to live upon,” Where. 


my Lord Coke got theſe Reaſons of the Common Law, 


I believe it would be very difficult to find; but they 


ſeem to be ſuperfluous in the caſe of the ' Biſhop of 
Wincheſter, and in no fort pertinent to the Point in 
Queſtion in that Caſe. However, I think theſe 
Reaſons ſhew that my Lord Coke was a Favourer of 
the Clergy, and 5 Rights, and therefore if any 
thing can be collected from them, it muſt be this, 


that my “Lord Cote was prejudiced in their Favour, 
| which is contrary to what the Author wou*d inſinu- 


ate by this Inſtance. . f 


In the Biſhop of Wincheſter” 8 Caſe, which is | allo 
reported i in Cro. Eliz. 511, 12. the Point of Law, 
ſo far as it relates to the preſent Queſtion, was, Whe- 
ther the Leſſee of the Biſhop of Wincheſter, tho a 
Layman, could preſcribe in paying no Tythes, the 
Biſhop and his predeceſſors being diſcharged of 
Tythes in the Land ? And it is reſolved both in Croke 
90 my Lord Cote, that the Leſſee might preſcribe 


to pay no Tythes as well as the Biſbop; and in both 


thoſe Books are quoted the Regiſter, fol. 38. and 
Fitzherbert's Natura Brevium 41. G. two Books of 


the greateſt Authority i in the Law, and they both 


ſay, That at Common Law, a propibition lay to _ 


6 Layman, againſt the Demand of Tythes. 


The Author ſays, it is reſolved, in the Biſhop of 


Winchefter's Caſe, that Preſcriptions in Favour of the 


Laily, againſt Paymeut of Tythes, ate nat o be allqw- 

ed, *where \ there is no Modus or Compoſition | which | 

plainly ſhews, that where there. is a Compoſt {i0n or 

Modus, a Preſcription in favour of the Lazty i is to bs 

Allowed. But I don't find any ſuch words in my 
| A A. Lord 


c 5 ce © Pref prion in favour of the gay 
et againſt” payments of- "Tythes are not to be allowe 
ne. F* awhere there is no Compoſition or Modus. His words 
art theſe, © A Laynan might be diſcharged of 
my «Ty thes at the Common Law by Grant or Conde: 
' wo fon, as appears by the ſaid Books, but not by * 
Preſcription to be charged of Tythes, for it is 3 
& commonly faid in our Books, that he may pre- 
* (cribe in Modo Decimandi, but not in Non Deci- A 
ie mando ; and the Reaſon is, Bötauſe he is not, or 1 
& in ſpecial Caſes, capable of Tythes at the C 

* mon Law.“ Now I think 14. Caſe now in Que- 1 
ſion, is ſuch a ſpecial Caſe as is within the Meaning © 
of my Lord Coke's general Rule: For I do agree, 
if a whole Pariſh ſhould preſcribe in non Decimando. 
and that there was no other Subſtance or Maintenance 
provided for the Parſon, that in ſuch a Caſe, a Pre- 
icription in non Decimando would be void: But if an 
Incumbent enjoys a certain Penſion, or Maintenance, 
which by the Common Lat he was not entitled unto 

in ſuch a Caſe I ſay, a Layman may preſcribe in ed 
Decimando, and it ſhall be intended that this aroſe 
by Compoſition. And this is reſolved in the ſame 
Caſe of the Biſhop of Wincheſter, and alſo in Croke 
\Eliz. 599; 763. But before I take my leave of this 
Caſe of the Biſhop of Wincheſter, I will add what' 
Croke obſerves in the ſame Caſe, namely, that the? 
4 Layman might not be capable of Tythes at the Com- 
mon Lato; becauſe be coul not ſue fur them in the Spi- 
ritual Courts, yet by way of Retainer he might well 
Have them,” and he cites for Authority, 8 Ed. 4. 14- 
Regiſter fo. 38, and Natura Brev. 41. 


* N | 9 


Now. I nme! it appears plainly from BY Auer 
ty of this very Caſe of the Bijhop of M incbeſter, 
| that a Lay Perſon may preſcribe in nen Dectmando, 
for that was 18575 Point 1 in wo Cafe, * it is thete“ fo 
teſolved, 1 
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7 | of Hicks and Woodeſon in Salti. 655. and when that 1 


he next Authority the Ault quores; is the Caſe 


| Caſe comes to be conſidered, I fancy it will not an- 
fwer the Author's Purpoſe, ſo much as he 1 imagines, a 
nor when compared with other Books, where the 

ſame caſe is reported, have that weight he appre- 

hends. But I muſt beg leave to ſtate the Caſe as it is 
in Salta. The Plaintiff declared of a Cuſtom in 

« ſuch a Hundred, to pay no Tythe for the Agiſt. 
“ ment of Barren Gale, Iſſue was taken upon the 
4 Cuſtom, and a Verdict was found for the Plaintiff; 

ce but Judgment was arreſted and a Conſultation 
% awarded. Now I muſt obſerve, that if this was 
a void Cuſtom, the Defendant. ought to have de- 
murred, and not taken Iſſue upon the Cuſtom, 
This ſhews that the Defendant's Council adviſed him- 

not to demur, and it they had thought ſuch a Cſtom 
was void, they would, and ought to have demur- 
red. But 1 think the Reaſons of the Reſplu- 
tion ſeem very extraordinary, The firſt Reaſon is, 
That Tythe of Agiftment is due of common Right, he- 

eauſe the Graſs which is eaten is de Fure tythable, and 


muſt have paid Tythe, if cut at Perfection, which 


ſhews that it ought not to pay Tythe unleſs it be 
cut. Salkd; ſays the Court, in that Caſe, - took this 
Diſtinction, 4 That a Hundred or a County, cari- 
not preſcribe in non Decimando, for a thing that 
« is in its Nature de Jure Tytheable, ſuch as Graſs, 
< for as no one ſingle Perſon, or his Eſtate, can, 
rc no more can the Hundred, which conſiſts but of 
“ many ſingle Perſons Eſtates. But I ſhall ſhew 
preſeritly, that a Preſcription or Cuſtom, tho' ro: 
good in a Vill, or ſmall diſtrict, yer ſhall be good 
when laid to be* in two or three Vills, or a larger 
diſtrict: And Doctor and Student ſays, Page 349. 
F one Man would preſcribe in non Deci mando for 
Hay and Graſs, ſuch a preſcription would be void; for 
it ſremeth reaſonable be ſoould not 00 45 Tythes than 


Bis 


bis Niger, z yet F is ot Opinion a Count may | 
ſo preſcribe. But of things, ſays Salkd. which in 
<« their Nature are not Tytheable de Jure, as Hood, 
* a Hundred or County may preſcribe in non Deci- 
{© mando.” 1 will here inſert the Words of Carthew, 
an Author of great Credit, — has reported this 
fame Caſe. His Words are theſe; © If : Word is 
*< tytheable only by Cuſtom, and not de Jure, then 
«<< all the Libels for Ty the-wood, ought to be found 
ed on the Cuſtom alledged, and if fo, then there 
<< could be no Suggeſtion of a modus Decimandi a- 
< oainſt a Libel for Tythe-wood ; for it would be 
< abſurd to ſuggeſt one Cuſtom againſt another for 
te one and the ſame thing; for if the Duty atiſes 
by the Cufom only, it cannot be diſcharged by 
< another Cufom contrary ; and yet many fach Mo- 
dt Jus's have been allowed againſt Libels for Tythe- 
* H. Ideo quere. For my Part I cannot help 
thinking that what is here ſet down out of Carthew, 
throws a great Reflection upon the Diſtinction taken 
by the Court, in Said. between Hood and Grafs, name- 
= that a preſcription i in non Decimando ſhould hold in 
the one Caſe, and not in the other. I think Mood, as 
well as Graſs, is a natural Tythe, and if Wood be 
cut down, it ought de Jurs to pay Tythe, as well as 
Graſs if cut down. But I ſuppoſe the Reaſon why 
Grafs is faid to be tytheable 4 pu and Hood not, 
is, that Graſs is cut down every Year, and Mod per- 
haps but once in ten Years; but if Mood when cut 
down, muſt pay Tythes, as well as Graſs when cut 
down, I cannot ſce any | Reaſon why 'Tythe is not as 
well due de Jure in the one Caſe; as' in the other; 
and if ſo, what Reaſon is there why a Preſcription in 
ron decimando ſhould be good in the one Caſe, and 
not in the other. Now it is agreed by all, that a 
Preſcription in on decimande, wall bes good 4 as * ö 
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"TRE eren hog Sed the laſt ord Au- 
thorities to ſupport his Opinion; proceeds in the next 
Place to diſtinguiſn the Authorities that are againſt 
Im, and of Which he ſeems to ſtand moſt in fear. 
He begins with March's Reports, page 25, 6. and 
Koll's Abridgment, page 653, 654. and he obſerves 
that the Caſe in March, was of a Preſcription of the 
3 Tythes of Pheaſants, and that in RolPs Abridgment, 
is of Woods; and he ſays that thoſe Caſes fall within 
his Diſtinction. Then the Author goes on and ſays, 
„ Tho? I have not met with any adjudged Caſe, 
„ where a Preſcription has been allowed againſt 
„ Tythes of Things that are in their Nature tythe- 
F able, or ſo much as an Opinion to that purpoſe, 
in any Writer whoſe Authority has been admitted 
s in our Courts of Juſtice; yet I cannot ſay but there 
be ſome Opinions to that purpoſe of ſome Writers 
of ſmall note”; and he quotes Sir Simon Degg, 
whois of that Opinion. But I ſhall ſhew the Au- 
+ thor preſently an O pinion to tha purpoſe in an 5 
* N Author. i 


* 


4 The Author proceeds . ſays, „% The Qpinion of 
6 my Lord Cote in his ſecond Inſt. who ſays, a 
County may preſcribe in non decimando for Tythe of 
Mood or any other Tythes, is certainly good Law, 
if his Meaning be that a | County may preſcribe a- 
<< gainſt Tythes of Mood, or any other Tythe of the like 
e nature; but if he means that a County may preſcribe 
* againſt any Tythes whatſoever, there is no Autha- 
<, rity to ſupport that Opinion, but Door and Stu- 
dent. But, ſays the Author, my Lord Cokes O- 
pinion is to be 2 by Doctor and Student, - 1 
agree with him, and I will abide by his Explanation, 
and the whole Merits of the Queſtion, if the Author 
has a mind, ſhall be put upon Doctor and Studeni's 
Explanation of my Lord'Cok:'s Opinion. Says the 
wes ame Ss. The Queſtion in Dzthor and Student was,” 


& whether 
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3 © whether the Statute 45. Ed. 3. which took away 


„ Tythes of great Trees, was againſt Conſcience or 


* not.“ I do agree with him, that the firſt Part of 
that Chapter in Doctor and Student is taken uf̃upon that 
Point: But if the Author would have given bimſelf the 
trouble to have read that whole Chapter in Doctor and 


Student, he would have found, that after tlie firſt 
Queſtion was debated, the Doctor in page 346. aſks 
the $/udent this Queſtion, viz. © If a whole County 
<6 preſcribe to pay no Tythes for Corn or Hay, nor 
< ſuch other, whether thou think that ſuch a Pre- 
« ſcription is God??? The Student anſwers thus; 
© This Queſtion depends much upon the other,” 
and ſays he, If paying the tenth Part, be by the 
* Law of Man, then it is a good Preſcription, ſo that 
e the Miniſters have a ſufficient Maintenance beſides,” 
And all the reſt of the Chapter is taken up upon this 
Subject. Now I think this is an Opinion which the 


4 Opinion, | 


But fays the Author, ( Suppoſing ſuch a Cuſtom in 
& non decimando were good, as by the Common Ear 


< it is not; yet it is a bad Cuſtom by Act of Parlia-' 
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% nent: And he quotes 3 Hen. 8. Seſſ. 1 Chap. 
12, Leſt many Perſons who read this, may not have 
the Stat. at large, and that every Perſon may ſee the 
Fallacy of the Argument drawn from ſo much of the 
Statute, as is ſet down in the Author; I will inſert the Au- 
thor's Words. The Statute recites, That many Perſons 
inhabiting in ſundry Counties and Places of Ire- 
land, not regarding their Duties to Almighty God, 
but in few Vears paſt, more contemptuouſly. and 


commonly preſuming to offend and infringe the 


« good and wholſome Laws of this Land of Ireland, 
«* than in times paſt hath been ſeen, or known, have 
< uſed to ſubſtract and withdraw the lawful and ac- 
cuſtomed- tythes of Corn, Hay, Paſturages, and 
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Author might have ſcen, as well as Sir Simon Degg*s © 


&« Other 
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18 other Sorts of Tythes and Oblations ; it therefore 


of enacts; That all Perſons of the Kingdom of 1re- 


lat 
he 


2 
. "0 
oo 


3 < land, ſhallfully, truly, and effectually divide, ſer . 


« out; yield, and pay, all and ſingular Fythes and 
% Offerings aforeſaid, according to. the, lawful Cuſ- 


it „ toms and Uſages of the Pariſhes and Places where 
ks „ ſuch Tythes or Duties ſhall ariſe, or become due.“ 


8 

* * 

N 

a 

_ 

. 2 84 3 * 

— . 
Þ 28 


Upon this Stat. ſays the Author, I believe no one 


Tr e will ſay, that becauſe the Statute directs the ſeve- 
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<« ral Sorts of Tythes to be paid, according to the 
«< lawful Cuſtoms and Uſages of the reſpective Pariſh- 
< es, it therefore eſtabliſhes the anlawful Cuſtom of 
“ with-holding Tythes entirely,” Now I appre- 
hend if this Statute proves any thing in the preſent 
Queſtion, it is againſt the Author; for he has forgot, 
through his whole Book, (and that has lead him in- 


La 


A , 


to the Obſervation he makes upon 'the Stat.) to dif- 


tinguiſh between preſcribing in non decimando, where 


there is a Maintenance otherwiſe provided for the 
Glerg), and preſcribing generally in non decimando. 
- And upon Conſideration of this Statute, I think thig 


Diſtinction plainly and naturally ariſes ; for it is to be 
obſeryed, that at the time when that Stat. was made, 
many Parts of this Kingdom lived unreſtrained by any 


Law, and in a moſt licentiqus and riotous Manner; 
and it is very probable they had for ſome time before, 


paid no Tythes, nor Modus for Tythes, nor paid 


any Subſiſtance, or made any Oblations to the Cler- 


Now this Statute ſeems to me to be levelled 


wholly at People: of this Sort. But for the Au- 
thor to infer from: this Statute, that the Tythe of 


Agiſtment is. ſettledy by Act of Parliament in ſuch. 
Parts of this Kingdom, where there is a Preſcription 
in gon decimanda as to ſome one Species of Tythes, 
and a Maintenance otherwiſe provided for the Clergy, 
is an Inference not founded in reaſon; for this A 


+ * 


* 


7 
2 
3 


was, made to quiet the | Clergy in the Poſſeſſion of 
formerly enjoyed, and not to give 


e 2 
them a Right to Things they never enjoyed, 
Or pretended any Right to. But ſays the Author, 

Can any one imagine this Act of Parliament eſta- 
4 bliſhes any «unlawful Cuſtom of with-holding Tythes 

„ intirely?”” But he had better firſt have proved 
the Preſcription unlawful, I mean under the Diſtinc- 
tion I have taken, and not in the Light the Author: 
would have it underſtood, of paying o Tythes at all, 
or allowing no Nannen ane to the Clergy; which no 1 
honeſt Man ever thought reaſonable. | 


The Author ſays, «Tr olainly' appears "I the a- 
& bove Stat. that Tythe of Agiſtment was once ac- 


c cuſtomed in Ireland.” I believe noone will deny, 
but that Agiſtment is paid in ſome Parts of this King- 
dom, at this Day, but, ſays the Author, That en- 
& tirely deſtroys the Argument of immemorial U- 
4 ſage and Preſcription againſt it. For my Part, 
Jam f. urpriz d what the Author means. In, fome 
Places he argues upon the Queſtion, which is, whether 
# particular County may or may not preſcribe in ab 
decimando; and then he launces out, and tells you, 
f That Agiſtment is of common Right due in this 
2 Kingdom. But does that prove there can be no 
Preſcription againſt it in particular Counties where 


there is otherwiſe a Proviſion for the E F P 


Having made 1 my Obſervations upon the Add | 
ties quoted by the Author, and in my Apprehenſion 
| thewn, that they do not ſupport what he would infer 
from them; I ſhall now endeavour to ſhew, as well 
from the Authorities quoted by the Author, as from 
other Authorities, That 4 particular County may pre- 
ſcribe in non decimando, where there is otherwiſe a ſuf- 
ferent Maintenance provided for the Clergy ; and that 
all the Authorities that ſeem to differ from this, are to 


be underſtood with this Diſtinction, namely, where” I 


the Clergy have a Maintenauce, and where they bave- 


PP 

none. For I do agree, that a Preſcription in non deci- 
mando, where there is no Maintenance provided for 
= the Clergy, is ved, © - Sa 


And I think it is neceſſary to the underſtanding of 
= this Ts that the Reaſon why Tythes were firſt 
= eſtabliſhed ſhould be confidered. I will not take up 
the Reader's Time with all the Reaſons I have met 
with, (ſuch as its being unreaſonable that the Miniſtry 
of the New Teſtament, ſhould not have as much as 
that of the Old, and ſeveral other Opinions of the 
like Nature) but I ſhall confine myſelf to that which 
every Perſon muſt allow was the true End of eſtabliſh 
ing them, which was, that the Clergy in every Coun- 
try ſhould have a Maintenance provided for them. This 
is the Reaſon that in ſome Countries, where a zexth 
Part has been too little, they have allowed them 
* more; and in others, where it has been thought too 
much, the Clergy have been allowed Teſs. From 
wWhence we may juſtly conclude, that Tythes = 
-: eſtabliſhed merely as a Proviſion for the Clergy, and 
| that, independent of human Laws, they are not in- 
titled to a zenth, more than a fourth, fifth, thirteenth, 
or fourteenth, Part. Now tho' in England, a tenth 
| Part has generally been eſtabliſhed for a Proviſion 
for the Clergy, yet in ſome. Parts of Bugland, where 
that Portion has not been ſufficient, the Clergy have 
had a ſufficient Maintenance made up to them out of 
Things which, according to the general Reaſon of 
the Law, the Clergy are not entitled to any thing. 
from. And on the other hand, where that Portion has 
been thought too large a Proviſion for the Clergy, it, 
has been abridg*d in ſeveral Counties and Pariſhes :. 
And this is what has given riſe to all the Modus 
which we ſee prevailing in ſo many Counties and Pa- 
_ riſhes'in England. Having thus ſhewn what, in my, 
Opinion, is the true and only Reaſon of the Riſe of, 
Eythes, or rather, why they are eſtabliſhed at this . 
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Laws of the Land, we are not intitled to the T 
of Mood under twenty Years growth, of Fi _ | 


and honourable Maintenance; and though awe can 


« in us, as is not at this Day to be called in queſti- 
et on. But when they 5 to reaſon on the other 
e Laws of the Land 1 


- * Gin and Bly, and to the tenth Lan, <4 28 y 


- FC 


Da, I fall conſider al the Authorities I tt make 
uſe of, upon this Principle. 


I think it is al lowed by all Caſaift, that Reaſon i is 
reciprocal ; that is, hat is Reaſon for you, ſhould 
be alſo Reaſon for me; or in other words, from the 
ſame Principles of Reaſon, there ought to follow tho 


ſame Concluſions and Inferences, 


This then being al lowed, I think every Perſori 
ought alſo to allow, that if Time out of Memory of 
Man, or Preſcription, will give one Man a Title to 
any Thing, it ought to give a Title alſo to another; 
and if Time out of Memory of Man, or Preſcription, 


will bar one Man of any Title he may have to any 


Thing, I think it ought equally to bar another. This 
is 10 « Buy that W but an abſolute Fe Gan 
n 1 


Now, thoug h this be FER WIFI by all man- 
kind i in en yet the Clergy will by no means ad- 
mit of it in the preſent Queſtion; for on this Occa- 
ſion, they reaſon in this Manner. Say they, By he 9 


« Turf, of Mines, &c. nor were we intitled by the 
« Common Law to hold any Land:; but we have 
© been, Timeout of Mind, inthe peaceable Poſſeſſion 
* of all theſe Things, and they yield us a comfortable 


— 9 


neither tell how we came by them, nor why we 
r ſhould ever have enjoyed them, 2. we inſiſt that 
« our long Poſſeſſion veſts ſuch a far ew in them, 


fide, then ſay they, By t 0 
F = ed "Herb age, to the tenth Part of 


% Y 
* , 
% Wo 


is ſuch a Writ, yet it might — have been us'd, 


n pig, &c. and to che tenth Part of the Profits of 
<« the perſonal Induſtry of the whole Kingdom; and 
though we have a comfortable and honourable 


« Maintenance without enjoying theſe Things, and 
e tho' we have never got nor enjoyed any of them 


<« within the Memory of Man, yet we do infiſt, we 
„ will have them now.“ If this be reaſonable, it 
muſt be ſo only in this Particular Caſe, and with re- 


gard to theſe particular Men; and then the Queſtion 


will be, what weight ſuch Reaſoning ſhould or 
to have. 


01 als ir mill not be ifputed with me, oh that 
at the Common Law, a Layman, by a real Compoſition 


with the Parſon, might be diſcharg d from the Tythes 


of. Hay, or any other predial Tythes, or as the Au- 
thor calls them natural F Tyrhes, * But left it ſhould be 
doubted, I ſhall ſhew from the Regiſter fo. 38. that 


a Prohibition lay in ſuch Caſes at — Law ; but 


the Recital in the Probibition, being long, I Hall 
only ſet. down the RY Jy and it is this,” 


«A "Com plains, ak being ſeiz?d of Part of 
de the 8 of D; and that tho E. late Lord of 
the ſaid Manour, had given the Payſon four Acres 
“of Land, to him and his Succeſſors in Canſidera- 


tion of which the Parſon had, by the Aſſent of 


the Brſbop, granted that the ſad E. his Heirs and 


Aſſigns hou'd be quit of the Hibes of Dry and 


Milch Cattle“, and the Mrit goes on, and ſays, 
for that the Parſon enjoys at this Day the ſaid 
four Acres, and yet does ſue in Court Chriſtie 


% e him. to *. ende % 14s el 


Wy. 
"Bok metharks it may Kt by ads thot they 


which ſeems ſomewhat; improbable ; but t remave 
dat Objection. 1 * kg the Record of a Cale, 


Which 


for Tythes: of Dry and Milch 15 1555 e we 
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dat the Enjoyment of thoſe Lands 
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which is in Cotes 2'Ift: Fb. 490. and I muſt beg 


* 
7 


pardon for ſtating the Caſe ſomewhat largely. The 


Caſe is thus, Sampſon. Foliot brought a. Prokibition 
“ againſt Thomas, Parſonof Swindon, becauſe the Par- 
«* /on ſued him in Court-Chriſtian for a Lay-fee in the 
% Pariſhof Draicot. The Par/on pleads, . he didnot 
« ſue him in Court-briſtian for a Lay- fee, but fa 

© the Parſon, I will tell the Truth, that indee 1 
t did ſue him for the Tyth of Hay in my Pariſh of 
« Walt”. Sampſon replies and ſays, my An- 
e ceſtors gave, Time out of Mind, two Acres of Mea- 
« dow to the Church of Draicet, for the Tyth of 
« Hay which the Parſon now demands which two 
88 g's eh the Church of Draicot now enjoys, and the 


Parties being at iſſue, whether the Lands lay in the 


Pariſh of Walcot, or Draicot, the Jury nd. that 


$ the Lands lay! in Draicot, and —5 the Anceſtors 


*« of Sampſon, had given thoſe Lands to the Church 
1 of Dratcot for the Tythes of Hay, and that the 
i Church of Draicot now enjoys them. And Judg- 


% ment accordingly was given for Sampſon, and that 
% he ſhou'd recover 20 Marks eng 5 which 


in thoſe Days was an. extravagant Sum. 
5 ELK 


eee W 8 


e Agreement ſhewing this Compoſe ;tjon, but only 


Sampſon alledges that, Time out of "Mind, his An- 
ceſtors gave ſome Lands to the Church to be diſ- 
bharg?d'of the Tythes of Hay, which the Church then 
enjcyed ; and in the Verdit, there is no Notice taken 
bt anν written Agreement; from hence it is proba- 
ble; there was no other Evidence given to the Jury, 


chan that, Time aus of Mind, the Parſon had enjoy d 
thoſe two Acres, and that Foliot, nor: his Anceſtors, 


had paid no Tythes of Hay ; from whence I conclude, 
the Parſon, 
was the Principal Evidence of the Gift; for if the | 

Parſe in ay xr Thi 0 hl to Acres b. 


132950 * 


* 


CY 218 * 10 4d S ht 4 HH. 3 J. 3 1 34 ts & 


might have ſhewn it; the Parſon, at Common-law, 
not being entitled to hold Lands in Right of his 


Church, f mean by way of Tythes; 4 IS ſo re- 
ſolv'd 1 in Moors N, 911. ORs 


From theſe Authorities, 1 think ”F is + id: that 
at the Common-law, a Lay-man might be diſcharg 
of Tythes by a Real Compoſition, of which there can't 
poſſibly be any other Evidence at this Day, than the 

Peatrſon's Enjoyment of his ſhare of the Compofition 
,and the La man- Enjoyment of his ſhare of! 13 


If it is to be underſtood, that a Louder may be 
diſcharg'd of Tythes by Compoſition, but that he 
muſt always give either living or written Teſtimony 

of that Agreement, or Compoſition; and that tho“ 
the Parſon and the Lay-man have enjoy#d' their re- 
ſpective ſhares of the Compoſition, Time out of Mind, 
pet, at this Day, the Lay-man muſt give ſome livin 
or written Evidence of the Compaſition, and the Paz 
ſon ſhall hold his ſhare of. it by length of Time andy, 
os the La- nan be thus put upon proof which it is 
impoſſible for him now to bring; I fay, if this be 
the Caſe, the Lau- nan wou'd be in a moſt danger- 
ous State with regard to his Property, where 15 or 
his Anceſtors have had the Misfortune, ever to make 
any Compoſition with the Church. 2 


5 nity 
I cou'd ſhew foi many late Refolutions, that TT. 
Lean might be diſcharg'd from Tythes by Com- 
Poſition; and have quoted theſe old Authorities, of 
to ſhew how early Compoſitions, in diſcharge of Tythes | 
came into the Church; and if the Lairy are oblig'd 
to prove all their A ments, and Real Compo 1 
tions for Tythes, which: were entered into _perkaps ' 
ſix or ſeven atidred Years ago, it would expoſe the 
Lai in this Kingdom to ſuch hazards and hardſhips 
nn ith reſpect to their Property, as no Free-people ought 


eo ſuffer or endure _ | 
* Niang 


* 


Hefore I part with this point of real Compoſitions, 
I muſt beg leave to ſuppoſe, that all Compoſitions for 
Tythes were equal and fair, at the Time they are 
ſuppos'd to have been enter'd into; and therefore 
the Clergy, at this Day ought not to complain of 


But it may be objected, that tho* in England, 
many Parſons enjoy Lands which they have no Title 
to but by Preſcription ; yet in Ireland, moſt of the 
Clergy hold their Lands from the Crown by Letters. 
Patents, and conſequently, it can't be ſuppos'd that 
the ng here, got any of their Lands upon Ac- 


= count of any Compoſition for Tythes ; and tho', in 


England, it wou'd perhaps be natural to ſuppoſe a 

Compoſition, where the Parſon enjoys Lands, and the 

Laity pay no Tythes ; yet, in Ireland, there can be 
Hh Su 


no ſu poſition ; becauſe the Clergy in Ireland, 
claim their pot ds by Grants from the King. 


I believe it is well known, that all the Lands which 
the Clergy in Ireland now enjoy by Grant from the 
Crown, did formerly belong to the Religious Houſes 
of this Kingdom ; and I believe it was never under- 
| ſtood, that becauſe the Religious Houſes had forfeited: 

or ſurrender*d their Lands, which probably came to 

them by Compafition for Tythes, therefore the Lazty 
ſhou'd alſo forfeit their immunities of paying no 
. Tythes. Such a Conſtrucian, wou'd be a hard one; 
and I hope the Clergy, at this Day, pretend to no 
greater Rights, than the Religious Houſes, wete they 
at this Day ſubſiſting, wou'd have; and if the Re- 
 ligious Houſes, were they at this Day ſubſiſting, 
dcou'd not demand Tythes, where they enjoy d the 


 - Compoſition, J hope the preſent Clergy, will not inſiſt 
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(a) 


I ſhall now ; endeavour to ſhew, * there can be 
no Foundation for a Diſtinction, between Compoſ- 

tions for Tythes, of which you can give no Evidence 
but length of Time, and Cuſtoms in certain Coun- 


ties, for paying no Tythes, where there is otherwiſe 
a Maintenance for the C ergy. 


I think the Difference berwedn the Words Com- 
Poſition, and Maintenance, is very ſmall ; for if I 
8 with the Parſon for ten Pounds a Year 
for my Tythes, I think I maintain him. Or, in 
other Words, if I give the Parſon 401. a Year in 
Lands, for my Tythes, I think no one will ſay, that 
I do not compound for my Tythes. So that there 
can't be any Diſtinction, between a County's Claim- 
ing to be dicharg'0 of Tythes by Compoſition, and 
claiming to be diſcharg'd of Tythes where the 
Parſon has otherwiſe a ſufficient Maintenance. For 
the Word otherwiſe, muſt here mean a Compoſition, 
and nothing elſe; and if there is no Diſtinction be- 
| tween theſe two Caſes, then the concurrent Reſolu- 
tions in all the Law Books, from Edward the firſt 


to this Day, admit, that a County may be e 
of Ty. ches by — 


But, ſuppoſing there was any Foundation for a 
Diſtinction between theſe two Caſes, yet in Doctor 
and Student, it is expreſly reſolv'd, That à County 
may preſcribe to pay no Tyihes of Hay, Corn, or any 
other Tythes, if the Parſon has otherwiſe à ſufficient 
Maintenance. The ſame point is alſo laid down for 
Law, by my Lord Coke, in his ſecond . Inf. page 
645, 633. (chich Book is wrote with as much Ac- 
curacy and Care, as any of his other Books:) 
and in Brooks Abridgment, Title Ty/bes, No. 14. 
and in RolPs Abridgment, page, 653, And my Lord 
Cote? in his Comment Upon the Statute of ad. Edward 


B 3 . 


( 


T22) 
6. cad. 13, 1 mean upon that Part of it that toole 

away the Tythes the Clergy demanded in Hales up. 
on all Marriages, ſays, It is to be noted, that 
© a Custom once reaſonable and tolerable, if after- 
* wards it become grievous, and not anſwerable to 
the Reaſon on which it was grounded, yet it is to 
* be taken away by Act of Parliament; for an in- 
$5 heritance once fix d, cannot be taken away but 

. by AR of Parliament”, If the Clergy therefore 
think the Cuſtom of paying no Tythes for dry and 
barren Cattle, is now become unreaſonable, , or 
grievous in any County, I think it wou'd be very 
proper for them to apply for relief in this Matter to 
Parliament; where, no doubt, they will meet with 


that Succeſs which the Misfortune of their Caſe 
deſerves. - 


It is allo reſolvid in Marches e page 25. 
[a k of good Authority, That a County may pre- 
ſcribe in non Decimando. The Book fays, It is Good, 
* '$s for it is the Cuſtom of the Country, which is the 
* beſt Law that ever was”, But ſays the Author 

ke the Queſtion in that Caſe was, whether Tythes 
* ſhouw'd be paid of Pheaſants. But the Author 
miſiaforms the Publick, for the Caſe of Pheaſants, 


is another Caſe, which is only thrown in 4 the Tm 
at the End of the Principal Caſe. 


The Author gets clear of all theſe Authorities bs 
denying them to be Law, and all I can ſay in Op- 
| poſition to him is, that the Authors of theſe Reſolu- 
tions have had the greateſt Reputation of any in the 

+ Lay ; ; and if they be not good Authority, there is 
no good Authority in the Law; and 'till within 
theſe few Years, I never heard them contradicted. 
And Linwoed, that great Favourer of the Clergy, 
as allow'd, That a whole County. may. * Preſcribe in 
bort no Bides See . Buj our] 285. - 


The 
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The Caſe the Author moſt relies upon, and it is 
indeed the only Cafe that ſeems to favour his Opi- 
nion, is the Caſe of Hick's and Woodſon in Salk; 
655. That Caſe is alſo reported in 4. Mod. 336. 
and there, two Points, are ſaid to have been made 
in that Caſe; the one was, that a Cuſtom alledg'd 
« in non Decimando, in a whole Hundred, is void” z 
the other was, admiting it to be a good Cigſtom, 
yet the Plaintiff there not ſhewing that the Parſon 
e had otherwiſe a ſufficient Maintenance, beſides the 
„ 'Tythes of dry and barren Cattle, the Cuſtom was 
* not well pleaded”. This I think proves it was 
the Opinion of the Lawyers in that Caſe, that if 
the Plaintiff in the Prohibition, had alledg*d, that 
the Parſon had orherwiſe a ſufficient Maintenance, ſuch 
a Cuſtom in non Decimando wou'd have been good; 
and it is ſo admitted by them in that very Caſe; 
which is the very thing in Queſtion between the 
Author and me. The Lawyer who argued in that 
Caſe againſt the Preſcription, admits that it was the 

Opinion of my Lord Coke, that ſuch a Preſcription 
of paying no Tythes, was good in a County ; but that, 
 fays he, can be no reaſon why it ſhou'd be good in 
a Hundred; which, I think, is admitting the very 
Queſtion now in Diſpute : For he does not offer to 
/ diſpute my Lord Coke's Opinion, but endeavours on- 
ly to ſhew that it does not extend to that Cafe, 
- which he endeavours to diſtinguiſh out of my Lord 
Cotes Opinion. It was alſo admitted for Law in 
that Caſe, that a County may preſcribe to be dif- 
charg'd of Tythes of Mill, or of Corn ground at 
a2 Mill in a Hundred, if the Parſon has other Tythes 
to ſupport him; and it's there ſaid, that there may 
alſo be a Cuſtom to be diſcharg*d of the Tythes of 
fat Cattle; for if the Parſon has liv'd without ſuch 
Tythes Time out of Mind, he may live ſo ſtill; and | 
that a Cuſtom of paying no Tythes in a County for | 
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dry and barren Cattle, tho? perhaps againſt the gene. 
al Law of the Land, ought to have the ſame Force 
as the Cuſtoms of Gavelkind, and Borough- Engliſh, 
which are alſo againſt the general Laus of the King- 
dom, * FRE 


However, the Caſe. of Hicks and Woodſon, was 
only concerning a Preſcriptign alledged in a Hundred; 
and therefore the Reſolution in that Caſe, does not 
impeach the other Reſolutians I have quoted, where 
it is ſaid, a whole County may preſcribe in paying 
no Tythes, where there is otherwiſe a Maintenance 
for the Clergy. For a Cuſtom may be goad in a 
County, that wowd not be good in a Vill; as a 
Cuſtom in a Vill, where the Tenant ceaſes for two 
| Years to pay his Services, that the Lord might 
enter, and hold the Lands 'till he was ſatisfied of 
his Arrears,: was held to be yoid ; becauſe the Uſage 
was alledg'd to be in à particular Vill only, and 
not ſhew?'d to be done in the Vills round about; and 

this, among many other Authorities to the ſame 
Purpoſe, is reſolv'd in 43. Ed. 3. 32. pl. 30. Such 

a Cuſtom in a Country as I now contend for, was 
never yet judicially condemn'd, nor ever brought 


into Queſtion, and I hope never will. 


The only Thing now remaining, is to ſhew, 
that the Clergy of the County where this Preſcription is 
| inſiſted upon, have a Comfortable, and Honourable Sub, 
fiſtence, without the Tythe of dry and barren Cattle. 
This is a Fact of which every Perſon may be a 
Judge. I will only obſerve, that the Clergy have 
R well hitherto, without this Tythe; and I dare 
ſay, there is not one of them who has not above 
401. a Year: And if fo, they ought not to com- 
plain, becauſe the Clergy themſelves | never givg 
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1 muſt obſerve, that if length of Time is not to 
be a bar to theſe Demands of Tythe, of dry and 
| barren Cattle, the Subjects of this Kingdom will be 
in a moſt miſerable State with regard to their Pro- 
_ perty.; for tho* the Tythe now in Queſtion, be the 
Tytbe of the greateſt Moment, yet there are twen- 
ty other ſorts of Tythe, which the Clergy, in ſeve- 
ral Counties, never were poſſeſs'd of: And if the 
Doctrine of this Author is to prevail, we muſt from 
hence forward pay Tythe of Potatoes, Eggs, Chick- 
ens, Bees, Pigs, Milk, Mint, and Gummin, and fo. 
forth: And in the North, we muſt pay Tythes for 
dry and barren Cattle, tho* we pay ſo largely for 
our Milt, and ſtripper . Cows. | 


The Clergy ought to conſider, that in this King- 
dom, they have greater Preferments, for their 
Number, than the Clergy in any other part of the 
World; and that they enjoy the Tythe of many 
Things in this Kingdom, by Cuſtom only; ſuch as 
the Tythes of all Fiſb taken upon the Coaſt; and 
that ſo univerſally, that ſome Books have faid, 
that Tythes of Fiſb were due by the Common- 
« Law of Ireland, and that the Judges, ex officio, 
* ought to take notice of it“. I ſay, when the 
Clergy conſidef, that they are only entitled to theſe 
Tythes (which in ſome Parts are of great Value) 
by Cuſtom, they ought in Conſcience, ſuppoſing the 
Law did not oblige them, to ſubmit to be bound 
by an Antient Cuſtom, that perhaps takes from them 
ſome ſmall part of their Tythes. CET, 


I think it is. agreed on all Hands, and the Clergy 


themſelves do admit, that paying one Penny in lieu 1 | 
of the: Tythe of Hay, of Corn, or Agiſtment, or in = 


lieu of the tenth Pig, Foal, &c. I ſay, they admit, 4 
or their Advocates mult allow, that ſuch a Modus, | 
23 R | : | tho 


= - —— <7 


= — : 1 4 
PR In > 5 — — -— — "2 — — — 
te. tr os — = * * - Ee — | ba — = 17 — = 


2 

g | 

"= 
{ 
1 
1 


— —— SOX a0 


z 
N 
fl 
| 
; 
| 
i 
1 


26 


tho? ſo ſmall, wou'd be a good Modus, and . 
be well pleaded | in Diſcharge of any Demand they 
might ſet up for Tythes in p in the everal 
Particulars above- mention d. 


Now, ſince fo ſmall a eee may be plead- 
ed in Bar of Tythes in Kind, and nothing can ju- 
ſtify ſuch a Plea but Preſcription : I can ſee very little 


_ reaſon to diſtinguiſh, between paying no Tythes at 


all, and paying ſo ſmall a 1 for them, 
that it wou'd not be worth the Pains and Trouble 
of gathering it from the ſeveral Pariſhoners, If this 
then wou'd be a good Modus, as undoubtedly it 
wou'd, it is not improbable, that there was for- 
merly ſome ſuch Modus, for the Tythe in Queſtion, 
in this Kingdom, and that the Clergy, in proceſs 
of Time, finding i it not worth their while to gather 
it, have therefore, for two or three hundred Years 
paſt, not demanded it; or perbags by Colluſion, 


and out of Policy, wou'd not demand it, with a 


View, at one Time or other, to revive their De- 
mand to this Tythe in Kind, As this may very 
probably have been the Caſe, ſhall we now tamely 
ſuffer the preſent Clergy, -after they have got into 
Poſſeſſion of that which, by the Laws of Holy Church, 
they were not entitled unto; without which, they 
wad have had but a very ' uncomf&table Mainte- 
nance, and Support, and without which, their Pre- 
deceſſors wou'd neither have parted with their De- 
mands to Tythes in Kind, or taken any ſmall Mo- 
dus for them; at this Day to inſiſt to take Benefit 
by their Predeceſſors Neglect, or Artifice, in not 
having demanded a ſmall Modus, which they at firſt, 
"Joo agreed to take, but afterwards declined to col- 

ct; and to ſay, ſinee you can't now prove that you 
have paid this Penny, which they wou'd not trouble 
themſelves to collect, Jo ſhall pay Tythes in Kind 
of every: TOP which by L we are entitled un- 

to 


(27) 


to; and we will alſo continue to hold thoſe Things 
which, by Law we ought not to enoy. 


1 muſt confeſs, I can ſee very Vile Reaſon t to > di- 
ſtinguiſh between ſmall Modus's, which all run in 
bar of Tythes in kind, and a Preſcription for pay- 
ing no Tythes at all; for if Reaſon wil ſupport the 
one, I think it as well ſupports the other; for to 
ſay, in the one Caſe, that it is unreaſonable to re- 
ſeribe to pay no Tythes for Hay, and, in the other, 
to ſay, that a Modus, which is fo ſmall, that no 
Perſon will think it worth -his pains to collect, is 
reaſonable, ſeems to have little Foundation in Rea- 
ſon. The ſame Principle of Reaſon which ſupports 
ſmall Modus's, will ſupport Preſcriptions in non de- 
cimando. For we muſt ſuppoſe, Vet whenever the 
Clergy made any Abatement of their Tythes in 
Kind, they vere ſatisfied, in ſome other reſpect, 
for what they parted with; and we ought, for the 
ſame Reafon, to ſuppoſe, that if the Clergy parted 
with their whole Tythes in Kind, they had a Recom- 
ence and Conſideration for it; and therefore I 
8 ope they will not at this Day think it unreaſonable 
that the Laity ſhould either inſiſt upon the Bargain, 
or that the Ciergs if they are now diffatisfied with 
it, will give back the Conſideration. - The Laity I 


am ſure ought to inſiſt, that the Clergy ſhould 1 not 
; run away With both. 


If the End of Tythes, be to dt and main- 
tain the Clergy honourably and comfortably, and 
if the Clergy enjoy ſuch a Maintenance at this Day; 

. what Occaſion have they to inſiſt upon new Pe- 
mands? Might not any other Men in publick Of. 
fees as juſtly inſiſt upon, and demand, more than 


. have eck! theſe two or three hundred Years 
paſt? 
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From what has been faid, I hope I may venture 
to conclude, that a Preſcription in non decimando, 
where there is otherwiſe an honourable and comfor- 
table Proviſion for the Clergy, is good and reaſon- 
able in a County; or at leaſt I may infer this, that it 


is as reaſonable, as a Modus, which is not worth col- 
lecting, which all Men agree is both good and 


reaſonable ; and I think the Clergy ſhould not 


complain more than others, ſince their Livings are 
| Increaſed more than the Livings of any other Pro- 
feſſion in the Kingdom. 4. 


But laſtly, I will make this Propoſal : If the 
Clergy, at this Day, think they are hurt by 
theſe Preſcriptions, let them give up their Lands, 

and all Tythes whith they have no Title to but by. 
Preſcription, and the Laity will Pay them, over the 

Whole Kingdom, Tythes in Kind. 4 


I ſhall now conclude with making ſome ſhort Ob- 
ſervations upon the other Parts of this Author's 
Pamphlet. i ks 


The Author ſays, ©* The aboyſing Tythe f 
* Apiſtment, would be taking he Benefit of it 
& from one private Man, and giving it to another; 
© for no one can doubt but Landlords will then ſet 
ce their Lands proportionably higher,” I make no 
manner of doubt, but Landlords will ſet. their 
Lands dearer, and have done fo already, in the 
County where this Preſcription is infiſted upon; and 
I ſuppoſe the Landlords there, purchaſed the Privi- 
lege to be diſcharged of the Tythe of Agiftment, 
as much as any other Privilege or Part of their 
Lands; and yet the Author would have theſe Land. 
Jords give up to the Clergy, what they have pur- 
chaſed. And though the Tenants in that Cu 


+} 


have, upon account of this Immunity, entered into 
Contracts to give more for their Lands, yet the Au- 
thor would have the poor Tenants pay Herbage, though 
they pay greater Rents upon account of not paying 


it, and though mey ee. not paid any, Time out of 
Mind. 


But, , ſays the Author, „ if theſe Landlords had 
46 applied to any Lawyer, he would have informed 
them, before they bought, that the Land was 
C ſubject to pay Herbage.” 


Now firſt, I can't ſee why any Perſon ſhould ap- 
ply to a Lawyer, to enquire about a Right that was 
never demanded ; or why any Perſon, in his Pur- 
chaſe, ſhould ſuſpe& any ſuch Thing. But ſuppo- 
ſing that the Parhaſer had applied to a Lawyer, I 
don? t think the Lawyer would have adviſed in the 
Manner the Author thinks he would. For if a 
Gentleman, who was going to purchaſe in that 
County, ſhould have had ſuch a Foreſight as to appre- 
hend that this Tythe of Agiſtment might ſome time 
or other be demanded, and had gone to a Lawyer 
with this Query, viz. « The Clergy in this County 
„ have a comfortable Maintenance without the 
% Tythe of Agiftment, which has not been demand- 
4s .. theſe four or five hundred Years paſt ; Quære, 
6 is this Land I am now purchaſing, ſubject not- 
«withſtanding to pay Tythe of Agiſiment ?” I fan- 
cy the Lawyer would look into the Books before he 
gave his Opinion, and if he did, he would find it 
expreſly reſolved, that the Lands were not charge- 
able with Tythe of Agiſtment, under the Circum- 
ſtances of that Caſe, In my Opinion, the Founda- 
rion of the Author's Miſtake, through his whole 
Book, is his not diſtinguiſhing between a general 
P reſeription in non decimando, and a Preſcription in 
non en, grounded upon the Particular Cir- 
| cumſtances 


— ++ Lt 
cumſtances of the preſent Queſtion, which is con- 
cerning a County's preſcribing to pay no Tythes of 
Herbage, where there is otherwiſe a Maintenance pro- 
vided for the Clergy. 5 ü | 


There are ſeveral other Arguments made uſe of 
by the Author, why Men ſhould pay Herbage, as 
% That it will encourage Huſbandry, and what en- 
& courages Huſbandry, encourages the Linnen Ma- 
* mufatture”. Theſe are fit Arguments to impoſe 
on the Yulgar, and the Linnen Manufacture, is only 
thrown in to make the Argument more taking, If 
Men have Land, I think they have a Right to turn 
it to Tillage, or Grazing, as ty ſhall think fit; but 
to infer from hence, that a Tax ought to be put 
upon Grazing, and given to a private Perſon, is 
what I don't well underſtand; but if the Author 
had paid that Compliment to the Government, for 
the Good of the whole Society, I ſhould not have 
thought it ſo extraordinary. It is well known, 
that in ſeveral Parts of this Kingdom, the Farmers 
turn their Lands ſometimes from Tillage to Grazing, 
and this not ſo much out of Choice, as from Ne- 
ceſſity; and I will venture to ſay, that the Parſon 
has an ample Recompence for letting the Land lie 
fallow for ſome Years, the Encreaſe of the Corn be- 
ing much greater afterwards ; and it is for the Ad- 
vantage both of the Farmer, and Parſon, ſo to do, 
and the Parſon. muſt take his Chance along with the 
Farmer, and if one Year be bad, another may prove 
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The Author ſays, The taking away Tythe of 
% Agiſtment, would raiſe the Rents of Lands here, 
* and drive the Proteſtants abroad.“ I fancy, that 
inſiſting upon its being paid, whete it never was paid 
or demanded, will rather drive the Proteftants a- 
broad; and whether” the Landlords, or Clergy, ; have 
en 1 | drove 


= moſt from this 3 may ally be ron 
mined from .the Complaint and Outcry of all thoſe 
People who have rely left this Kingdom. | | 


The Author ſays, That from the late Diſuſe of 


of the Tythe of Aiſiment, one Pariſh is now in 

„ many Places, in no ſort a competent Proviſion for 
<« the Clergyman, and therefore ſeveral Pariſhes have 
&« been united into one; to. make a comfortable 
« Maintenance for the Clergyman. I would aſk the 
Author, whether the Clergy had not as good a Right 
to Herbage forty Years ago, as at this Day? If they 


had, why were ſeveral Pariſhes wniedſo long ago? And 


why did the Clergy then, not inſiſt upon their Right, 
but take ſeveral Pariſhes for a Maintenance, 1 


Hierbage of every Pariſh was ſufficient for them, = | 
 * they had then a Right to it? If the Reaſon of Unions, 


was, as the Author ſays, the late Diſuſe of the Tythe 
of Agiſiment, I hope the Author does not mean the 


Clergy ſhould now have the Union and Herba * both. 


But the Author's: Reaſon of the Union of 
wiz. becauſe one Pariſh was not ſufficient' to e 4 


 Clergyman, can't, I think, be the only Reaſon, be- 
cauſe in many Parts of this Kingdom, one Clergyman 
enjoys ſeveral Liuings by Union, each of which, 


would be a comfortable Maintenance for a Clargyman; 


and if, as the Author ſays, by theſe Unions, Benefi- 


ces are become ſo extenſive, that one Man can't poſ- 
ſibly do the Duty; I don't doubt but any 1 
man of the Church, who has the Mizsfortune to 

ſo many united Pariſhes, may eaſily get an A . 
But where there has not been that Neceſſity of Union, it 


is well known, that in ſome Parts of this Kingdom, 
ſeveral. of the Clergy enjoy two or three Livings to- 
gether, each of which might comfortably . 40 a 
Parſon. If the Author pa Fg has mind to re- 


| duce the Clergy. to hold only one Pariſh, j am 


| -fatisfied; but I don't think that the Parſon ſhould : 


for * Reaſon > have = Property, which 1 and my 
1 : | An- 
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The Author ſays, The Parſon, it is certain has 
„ a Freehold in his Benefice, as much as any Lay- 
&« man has in his EFate.”* I would alk the Authel, 3 
whether a Parſon has a Freehold in an Eſtate he never 


enjoyed ? I'm ſure I can anſwer for a Layman, that 
he will not pretend to have a Freehold in an Eſtate, 
which he nor his Anceſtors ever enjoyed; and if a 
Parſon muſt enjoy a Freehold which he nor his Pre- 
deceſſors ever enjoyed, to make uſe of the Author's 
Words, it is impoſſible to ſet any - bounds, or to o ſay, 
thus far they may go, but no A 


I agree with the Author, That Property b 


tender Thing, and cannot be violated without 


* hurting the Conſtitution.” And yet this Author, 


under Colour of all theſe fair Pretences and Speeches, 
is overturning Property as faſt as he can; if he will 
allow, that te Laiiy may claim any Thing, or ſet 
up any Title to any Thing, where the Clergy cc come 
to diſpute the Caſe with them. 


The Ae nende Author I N Portis 


to me to have ſomething new and uncommon in it. 
He fays, © That uninterrupted Poſſeſſion is allowed to 
be Evidence of a_Right, becauſe the Law pre- 
„ ſumes, that the former Owner would not have ac- 
e unleſs he had parted with his Right,” and 
8 that rhe Poſfeſſor came lawfully into Poſſeſſion 


% by Purchaſe or Gift, from the ancient Proprietor, 
4 altho' his Title-deeds, by lengthof Time, may have 
been loſt.“ But ſays the Author, Tyrbes, for very 
* 'wwiſe Reaſons, are an Exception to this general Rulx 
and the length of Time is not to be regarded in 
the preſent Queſtion.” And he adds, That 
. want hs TONE is ſo * from We an Ar- 
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e gument lt the Clergy's Title to Herde a 
_ B that s = the ſtrongeſt e for it. * 
The Adhhor firſt: lays down a general Rule, and 
i tells us, that Yythes are an Exception from that 
general Rule, for wie Reaſons, none of which he 
has troubled his Readers with. If there are wiſe 
Reaſons tor this Exception, this Author, I preſume, 
is in the Secret; and will, I hope be at leiſure, ſome 
Time or other, to communicate them to the Publick. 

J think he ought to have ſhewn his Readers upon 
what Principle of Senſe or Reaſon this Exception of 
Tythes is founded; and not told them there were w/c 
_— for ir, without e one of them. 


But to fix, that Length of Time is 75 far from 4 

ing an Argument againſt Herbage, that it is the ſtrong- 
eſt Argument for it is, I confeſs, making ſhort 
Work of the Queſtion ; and the Author ought to 
have begun, where he has ended. I believe the Lai- 
fy ſet up no other Claim to be diſcharged of the Pay- 
ment of Herbage, but Length of Timo; and if thad 
Wen 1 W Try are ae miſtaken. L 


| As © Jay 8 * We 70 lai 2 Da hab been 
14.4 3 Time out of Poſſeſſion of any Thing ta 
<< which he has an undoubted Right, the Poſſeſſor 
sought now to give it up. But the Author per- 
haps bas forgot, that long uninterrupted Poſſaian, 
barrs the Right, and gives the Property to another; 
and according to the Author's own general Rule, in- 
troduces a Preſumption, that the former Owner would 
not have acqjuieſced ſo long, unleſs he had parted 
with his Right; and therefore no Perſon can = ſaid 
to have an undoubted Right to any Thing he has * 
I a out 1 9 out 2 r rks * 
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I ſhall agree v Alk the Anher, 2 2 © That the Chen 
ac and Laity, ought to be conſidered without any 
Diſtinction with Regard to their Property ;” and 1 
think at the ſame Time, that Property ought to be as 
facred, and as inviolable in the Hands of the Laiiy as 
in the Hands of the Clergy. And tho“ ſome of the 
Clergy are our Countrymen, and all of them our 
Fellow: Subjefts; tho? ſome of them are our Fathers, 
Brothers, and Sons; yet notwithſtanding” all theſe 
| Motives, I would not give them the Tythe of Her- 
vage, which they never enjoyed, or demanded, till 
within theſe few Years, and for which, if demanded ; 
earlier, we ſhould perhaps have: deen able to have 
produced the original Agreement that diſcharged. it, 
. in all Probability was loſt in ſome of the late 
Diſtra&tions, which unſettled Property, by deſttby- 
ing a great Part We 0 gg . Records in 4 
9 K Vi 
I muſt add, that natiichfianding call te Anders 

Pretences for the Good: and Q Quich of the-Pablick, 1 
| will venture to fay, he has kept up the Spirit of a 
Party, who otherwiſe would probably have acquieſced 
under /ome late Reſolutions} ; and laid aſideall Thoughts 
3 u rage ä 0 ' of 
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— If Length of Time ber not a 8 . 
| Phoperty. of this Kingdom, I:can't .help-faying, we; | 
ef all Nations, are moſt unhappy; for I know] nd 
better Title any Perſon. can have to any Things 
The Clergy. themſelves contend: for this Title, as 
much as. any: Profeſſion of Men; and T hope they 
will nor reſent the Eaity 's thinking/in: the ſhine Mans 
age them,” ae Occaſin. Toy . 
© To cob: The Clergy 1 think pole to * fi 
A with the fame Income and Maintenance their 


Prede- 


I : 7 * 
- the” : - 
rap a N . 


mo a late Reſolution, "= | 


7 — 
Pi 
4 
+ 
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ty which the Laity, as honeſt and fair Pu 


have been in the undiſturbed Poſſeſſion of, Tim? out 
of Mind ;, and I ſincerely wiſh that al Property may 
ever remain ſacred and inviolable. But if the Clergy. 
ſhall at any Time hereafter revive their Claim to this 
Tythe of Agiſtment, I hope the Parliament, in due 


Time, will reſume the Conſideration of that 


Matter; and by a poſitive Law, either wholly barr 
this Demand for ever, or, if they think fit, eſtabliſh 
ſome ceriain and moderate Sum to be paid to the 
Clergy in lieu of it; that ſo the Laj/y may reſt in 
Peace with reſpect to this Claim, and not be una- 
voidably engaged on Account of it, as they often 


are on Account of other Tythes, in endleſs Strifes and 
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PEACE. 


ö honourable and 8 5 ; 
and not at this Day attempt to overturn that Proper. 
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